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Opi nion by Hohein, Adm nistrative Trademark Judge:

Faro Media, Inc. has filed an application to register
the mark "HAMPTONS STYLE" for "general interest magazi nes
concerning luxury lifestyles in East Hanpton, Southanpton and
surroundi ng comunities in New York."*

Hanptons United Mil tinmedia Productions, Inc. has
opposed regi stration essentially on the grounds that opposer,

rather than applicant, is the owner of the mark "HAMPTONS STYLE"

‘' Ser. No. 76134926, filed on Sept enmber 25, 2000, which is based on an
al | egation of a bona fide intention to use such mark in commerce. The
word "HAMPTONS" is disclained.
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for magazi nes i nasmuch as opposer, inter alia, has been using
such mark "since March 3, 2000[,] which is when it was published
on the website netStyl eTV.com and published in Advertising Media
Kits"; that "[o]n May 28, 2000, the Mark further appeared in the
foll owi ng nagazi nes: Dan's Papers; Hanptons Country Magazi ne;
and Hanpt ons Magazi ne"; that, on the sane date, "press rel eases
were sent to all nmgjor nedia"; that "Joseph DeChristofaro of Faro
Media, Inc. was the publisher of Hanptons Country Magazi ne on My
28, 2000; that such date is "when he first saw the Mark 'Hanptons
Style'"; that "[h]e sinply copied the Mark"; that opposer will
"not be entitled to register the Mark 'Hanptons Style' if Faro
Media, Inc. obtains registration of same"; and that confusion
will be likely "if two separate entities publish a |uxury
|ifestyles nagazine ... using the same Mark."

Applicant, in its answer, has admtted that "Joseph
DeChri stof aro was the publisher of a nagazine entitled Hanptons
Country"; that "if Applicant's application matures into a
registration, it is likely that the U S. Patent and Tradenark
Ofice would refuse registration to a subsequent application for
regi strati on of HAMPTONS STYLE by Opposer for the same or simlar
goods"; and that "consuners m ght be confused as to the origin,
sponsorshi p, approval of or the affiliation, connection,
associ ati on between two luxury |ifestyles nmagazi nes published by
two different entities which are distributed in the sane
geographic | ocale under the sane title"; but otherw se has denied

the remaining salient allegations of the opposition.
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The record consists of the pleadings; the file of the
i nvol ved application; and, as opposer's case-in-chief, notices of
reliance on newspaper and magazi ne excerpts.? Applicant did not
take testinony or otherw se submt any evidence. Both parties
have filed briefs,® but an oral hearing was not requested.

The principal issue to be determ ned herein, since both
parties claimto possess prior rights in the sane mark for the
sanme goods, is which party is the owner of the mark "HAMPTONS
STYLE" for general interest magazi nes concerning |uxury
lifestyles in East Hanpton, Southanpton and surroundi ng
comrunities in New YorKk.

Qpposer asserts in its brief that, based on the
evi dence of record, it "has denonstrated that it clearly used the
mark [at issue] in interstate commerce prior to the application

[filing] date of the applicant,” which provides a date of
constructive use of Septenber 25, 2000. Such date, we note, is

the earliest date upon which applicant can rely in this

? Whil e opposer also submitted a notice of reliance on its "Media Kit"
advertising, such evidence was stricken fromthe record by the Board
on February 9, 2004, pursuant to applicant's uncontested notion to
strike such notice, as constituting inproper subject matter for a
notice of reliance under Trademark Rule 2.122(e).

° Al though applicant, in its brief, contends anong other things that,
as to the newspaper and magazi ne excerpts submitted with opposer's two
remai ni ng notices of reliance, "it is far fromclear that these
materials are adm ssible in this proceeding," the procedura

obj ections asserted by applicant pursuant to Trademark Rule 2.122(e)
(e.qg., failure to submt a copy of the publication) are considered to
have been waived. Applicant failed to seasonably rai se such
objections at a tine which, if such were considered to be valid,
opposer woul d have been permitted an opportunity by the Board to cure
the alleged deficiencies with respect to its notices of reliance. See
TBMP 88532 and 707.02 (2d ed. rev. 2004). Accordingly, no further
consideration will be given to the procedural objections asserted by
applicant in its brief.
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proceedi ng since there is no testinony or other proof as to any
actual use of the mark "HAMPTONS STYLE" by applicant. See, e.q.,
Lone Star Mg. Co., Inc. v. Bill Beasley, Inc., 498 F.2d 906, 182
USPQ 368, 369 (CCPA 1974); Colunbia Steel Tank Co. v. Union Tank
& Supply Co., 277 F.2d 192, 125 USPQ 406, 407 (CCPA 1960); Zirco
Corp. v. Anmerican Tel. & Tel. Co., 21 USPQ2d 1542, 1544 (TTAB
1991); and M ss Universe, Inc. v. Drost, 189 USPQ 212, 213 (TTAB
1975). In particular, opposer contends that the record shows
that it "used the Mark 'Hanptons Style' in interstate commerce by
publ i shing the Mark 'Hanptons Style' in Dans Papers News Papers
and Hanptons Country Magazine in May and June of 2000,"*
respectively, and that such publications "are available in

| ibraries and are generally circulated to nenbers of the public.”
Qpposer accordingly insists that "it is the opposer and not the
applicant that should be allowed to register the Mark 'Hanptons
Style'" and that, obviously, "it is confusing to the public for
two different entities to use the sane trademark ... in the sanme
mar ket pl ace” for the sanme goods.

We agree with applicant, however, that as set forth in
its brief, the evidence of record fails to establish that opposer
has superior rights to the mark "HAMPTONS STYLE" for lifestyle
magazi nes. Specifically, as applicant persuasively points out,

“"there is nothing in the record to support Opposer's claimthat

“ Applicant, in its brief, accurately points out that while opposer, in
its brief, also maintains that it "used the Mark 'Hanptons Style in
interstate commerce by publishing the Mark 'Hanptons Style' in the
Hanptons Style Media Kit of February of 2000," such evidence, as noted
previously, has been stricken fromthe record. No consideration

t herefore, has been given thereto.
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it has prior rights in the mark™ inasnmuch as,

Wi th respect to the

one- page excerpt fromthe Menorial Day 2000 i ssue of "Dans Papers

Newspaper s":

[ T] he docunent ... does not establish
t hat Opposer used the mark ... as a mark on a
rival |lifestyles nmagazine. The text of this
singl e page -- which appears to be either an
article or possibly a paid advertisenent --
focuses prinmarily on a video project entitled
"Hanpt ons Vi deo Gui de" which is to be
"archived on the new net Styl eTV.com web
site." The only references to "Hanptons
Style" in the text is a statenent that:

Wth the |aunch of netStyl eTV.com
(Life styles of the world' s premer
destinations -- all based on the
ori gi nal Hanptons concept) producer
Dee Du Boi s has expanded the
original production into a
wor | dwi de mul ti medi a gongl onerate
[sic], following the blueprints for
Hanpt ons Vi deo Gui de, Hanptons
Style (a newtie-in printed

ref erence gui de), Hanptons
Tel evi si on Network, and

net StyleTV.com... all registered
trademar ks of her new production
conpany United Ml tinedi a
Productions, Inc. Local businesses
and corporations can participate in
t he next rel ease of the Hanptons

Vi deo Cui de, Hanptons Style
publ i cation, television broadcasts,
or get on the netStyl eTV.com web
site by calling United Miltinedia
Productions . ...

That statenment is certainly not valid
evi dence that Qpposer has any rights in the
HAMPTONS STYLE nmark -- much | ess that Qpposer

made actual use of the mark ... on a luxury
| ifestyles nmagazine prior to the filing date
of Applicant's application. .... ... [T]he

only entity nentioned in the piece is not
Qpposer, Hanptons United Miltinedia

[ Productions], Inc., but rather sonme conpany
called "United Multimedia Productions, Inc.”
It is also not clear fromthe text that
anyone -- |et alone Qpposer -- had actually



Qpposition No. 91153610

publ i shed a publication under the title
"Hanptons Style" as of the date when this
articlel/advertisement was all egedly
publ i shed.

Furthernore, to the extent that this
pi ece makes any statenent about use of the
mark by anyone, it is plainly "a statenent,
ot her than one nmade by declarant while
testifying at the trial or hearing, offered
in evidence to prove the truth of the matter
asserted."” Federal Rules of Evidence, Rule
801(c). .... Consequently, such a statenent
woul d be cl assic hearsay and i nadm ssible for
the alleged truth of the matters contai ned
therein unl ess a conpetent w tness has
testified to the truth of such matters.
Federal Rules of Evidence, Rule 802; see,
e.g., Ois Elevator Co. v. Echlin
Manuf acturing Co., 187 U S.P.Q 310, 312 n.4
(TTAB 1975) (magazine article showed only
t hat goods under the mark were the subject of
an article in that publication); TBMP §
704.08 [(2d ed. rev. 2004)] and cases cited
t herein.

The only ot her use of HAMPTON [ si c]
STYLE in this subm ssion is the inclusion of
a stylized version of the term[(in the
format "HanptonsStyle")] in the bottomleft
hand corner of the piece. Although this
arguably m ght represent sonme form of "use"
of the mark for advertisenent purposes, it is
plainly not use ... on the goods for which
Qpposer clains rights -- nanely a lifestyles
magazi ne. Nor does it establish that the
mark was actually used on such goods by
Qpposer or anyone else prior to the filing
date of Applicant's application.

Al t hough we additionally observe, however, that the
page from "Dans Papers Newspapers" actually contains two ot her
instances in which the term"Hanptons Style" is used therein, it
is still the case that none of the usages denonstrates technical
trademark use of such termon or in connection with a lifestyle
magazi ne of any sort. In particular, the article and/or

advertisenment, in referring to "the new netStyleTV.com web site,
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includes the following statenent: "The web site's Hanptoni an
news reports which can be found in the Hanptons Style section of
net Styl eTV.comw || feature investigative news stories, 'that
none of the |ocal papers and nmagazines will touch, because
they're to [sic] controversial!' stated Ms. Du Bois." Such
statenent, like the statenent which applicant discussed in its
brief, fails to denonstrate use of "HAMPTONS STYLE' as a mark for
a lifestyle nagazi ne, whether published in printed or electronic
form and is inadm ssible hearsay if considered for the truth of
the content thereof. Mreover, while the article and/or
advertisement contains a picture of "[njultimedia creator and
producer Dee Du Bois" and refers to her in the caption thereof as
"the genius behind netStyleTV.con{,] Hanptons Video CGui de [and]
Hanptons Style,"” such clearly is not use of "HAMPTONS STYLE" as a
mark on or in connection with a lifestyle nagazine or otherw se
establish that opposer acquired superior rights as the owner of
the mark prior to the filing date of applicant's application.

As to the remai ning evidence introduced by opposer,
whi ch principally includes a one-page autonobile advertisenent,®
we concur with applicant that, as persuasively stated inits
brief (footnote omtted):

The evidence submitted with the other
Notice of reliance is equally unavailing.
The material submtted consists of the cover

and three inside pages froman issue of
Hanpt ons Country magazi ne, dated June 2000.

°® The advertising copy for such ad consists entirely of two lines, with
the first reading "call 877 548-4336 FOR | NFORVATI ONON THE JAGUAR S
TYPE AND A TEST DRI VE conplinentary video with test drive" and the
second readi ng "HanptonsStyl e HAMPTONS VI DEOGUI DE net Styl eTV. com "
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The only page that shows the HAMPTONS STYLE
mark is what appears to be an adverti senent
for JAGUAR cars. The mark appears in a
stylized form[(i.e., "HanptonsStyle")] at
the bottomon [sic] the advertisenent.

Not hing in the advertisenent or in any of the
other [three] pages subnmtted suggests that
the advertisenent was [placed or] submtted
by or on behalf of Qpposer.

Mor eover, even if the advertisenent were
[ pl aced or] submtted by or on behal f of
Qpposer, it is at nost evidence of use of the
mark in connection with the advertisenent of
autonobiles. It does not support the
contention that Qpposer has used the mark in
connection with a |lifestyl es nmagazi ne.
Qpposer is not the publisher of Hanptons
Country magazi ne. As Qpposer's subm ssion
denonstrates and as [Applicant has admtted
in the answer and] Opposer has acknow edged
[inits brief], that magazi ne was published
by Applicant's president, Joseph
DeChri stofaro. See nasthead on page 14 of
submtted extract from Hanpton [sic] Country.
Thus, even if Qpposer could establish a
connection with the submssion -- i.e. that
it had included the mark in an adverti senent
for JAGUAR cars which it had inserted into a
third party's magazine -- that does not
constitute use in connection with its own
lifestyl es nagazi ne.

Finally, as applicant also properly points out inits
brief, the evidence made of record fails to constitute sufficient
proof by opposer of prior use of the mark "HAMPTONS STYLE"™ which
is anal ogous to trademark use. Specifically, as applicant
persuasively notes (underlining in original):

Nowhere in its Brief has Opposer argued
that it had secured prior rights in the mark
by virtue of any use that is analogous to
trademark use. .... ... Opposer has not
presented any testinony or other evidence to
show that its alleged use created any prior
public identification of the termwth
Qpposer's product -- let alone that such use
was of such a nature and extent to "have
substantial inpact on the purchasing public.™
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T.A. B. Systens v. PacTel Teletrac, 77 F.3d

1372, 1375-1377[, 37 USPQd 1879, 1881-83]

(Fed. Cir. 199[6]).

Accordi ngly, because opposer, as the party bearing the
burden of proof in this proceeding,® has failed to denonstrate
that it is the owner of superior rights in the mark "HAMPTONS
STYLE" for a lifestyle magazi ne, opposer cannot prevail on its

cl ai 8 herein.

Deci sion: The opposition is dism ssed.

° See, e.g., Chanpagne Louis Roederer S.A v. Delicato Vineyards, 143

F.3d 1373, 47 USPQ2d 1459, 1464 (Fed. Cir. 1998) (M chel, J.
concurring); Yamaha Int'l Corp. v. Hoshino Gakki Co. Ltd., 840 F.2d
1572, 6 USPQ2d 1001, 1007 (Fed. G r. 1988); Sanyo Watch Co., Inc. v.
Sanyo Elec. Co., Ltd., 691 F.2d 1019, 215 USPQ 833, 834 (Fed. Grr.
1982); and dinton Detergent Co. v. Proctor & Ganble Co., 302 F.2d
745, 133 USPQ 520, 522 (CCPA 1962). It remains opposer's obligation
to satisfy its burden of proof, irrespective of whether applicant

of fers any evi dence.



